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BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA :::::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

M.A.C.T Case No.  04 of 2014

 

1.   Smt.  Sufia  Begum(Aged  about  48 years),
      W/o.  Md. Zainul  Haque.

( Mother of deceased)

2.   Md. Zainul  Haque(Aged  about  57 years),    
(Father of deceased)

  Both  are  residents  of  Mission  Para,

       Digboi, Ward No. 3, 

       P.O, & P.S  Digboi,

       Dist.  Tinsukia,  Assam,

       Mobile No. 9957020469.

                                          .......................Claimants.

                   -Versus-

1.  The  Union  of  India,

      Represented  by  the  Secretary

      Ministry  of  Home

      New  Delhi.

2.   The Commandant

       C/o. 99 A.P.O, Dinjan

       P.O  Dinjan,

       District -  Dibrugarh, Assam

 (Owners of vehicle bearing  no. 04D 156673K (Ashok Leyland,
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Army Vehicle)]  

   3. NK  SHIVA  PRASAD GAHA

       S/o. Sri  Rikhi  Ram Gaha

       C/o.  99 A.P.O, Dinjan

      P.O  Dinjan,

       District -  Dibrugarh, Assam  

       Driving  License  No. 294/2/8/GR/99 Valid upto 31.12.2013

[Driver of vehicle bearing  no. 04D 156673K(Ashok Leyland,

Army  Vehicle  owned   by   the   Union   of   India   under

operation   of   Commanding   Officer,   C/o.  99  A.P.O,  P.O

Dinjan, District -  Dibrugarh, Assam)]  

4.    Sri  Sambhu  Sahu,

        S/o. Mr.  Gaya  Prasad  Sahu,

        R/o.  A.T Road, Charali,

        P.O & P.S  Digboi,

        District – Tinsukia,  Assam. 

 (Owner of vehicle bearing  no. AS-23-AC-3002 (TATA  ACE).

5.    The   New India Assurance Company Limited,

        Tinsukia  Branch,

 Being  represented  by  its  Senior  Divisional  Manager, 

Tinsukia    Division,    Rangagora    Road,

         P.O  & District  Tinsukia,  Assam.  ]

    Having  Policy No. 530800131120100001814 Valid upto

26. 02. 2014.

      (Insurer of vehicle bearing  no. AS-23-AC-3002 (TATA  ACE)

                                              ..................Opposite Parties. 

Appearance:-

  Sri J.K  Singh. 

  Advocate……………......……...............…..For the Claimants.

  Sri P.R Agarwalla
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            Advocate........……. For the Opposite Party nos. 1, 2 & 3.

  Sri S.K Thakur

            Advocate........……...............For the Opposite Party no. 4

  Sri P. Deb

            Advocate........……..........…..For the Opposite Party no.5 

 

  Date of Argument   :   02.05.2018

  Date of Judgment   :   14.05.2018

           

J  U D G M  E  N  T

1.  This  is  an  application  filed U/s. 166 Motor Vehicle Act,

1988 by  which the claimant  namely,  Smt.  Sufia  Begum  and

Md. Zailul   Haque  seeking compensation on account   of   the

death  of  Late   Sajid   Haque  who  died   in  a  motor   vehicle

accident.  The deceased was the son of  the claimant no. 1 and

claimant no. 2 respectively.

2.        The case  of  the  claimant  in  brief  is that on 06.10.2013

at about 11:45 A.M on N.H 37  the  son  of  the  claimants,  Late

Sajid  Haque was  proceeding  towards  Digboi  from  Tinuskia

town  with loaded  grocery  goods  and  items  through  N.H 37, by

driving  TATA  ACE  vehicle  bearing  registration  no. AS-23-AC-

3002   and   while  he   reached   near  Marketing   Gate,

Hukanpukhuri,  One  Army vehicle,  bearing  registration  no. 04D

156673K coming  from opposite  direction at  an  excessive  speed

in  a   rash  and negligent manner entered  into  the  wrong  side

of the  road  and hit  the  TATA  ACE  vehicle  from  the  front, in

consequence  of which, Md. Sajid Haque  sustained severe injuries

of grievous nature on his person  and immediately  he  was  taken

to Tinsukia Civil  Hospital,  wherein  he  was  declared  dead. 
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3.       In connection  with  the  said  accident Tinsukia police  has

registered a case Tinsukia  P.S  case 750/2013 U/S 279/304(A)/427

IPC  against  the driver  of  the  offending  vehicle, i.e. O.P No. 3

and investigated  the  case accordingly.

4.       The  claimant  has  further  stated  that the  deceased Sajid

Haque  was about 23  years  of  age at  the  time  of  his death

and  was a professional  driver and  under  employment  of  the

Opp.   Party  no.  4.  at   a  monthly  salary  of   Rs.  10,000/-.  The

deceased  was the  sole   earning member  of  this  family and  at

the  time  of  death, he  left  behind him,  his  parents,  i.e. the

claimants who  were  entirely  dependent  upon his income   and

on  his  pre-matured  death the  claimants  suffers  not  only

serious  financial  loss  but  also  deprived  from  his love   and

affection.   If   the  deceased  would   have   been   alive,   then

definitely  in  future  his  income  would  have  been  increased

substantially.  The  claimants   have   claimed Rs.  16,82,500/-  as

compensation. 

5.       The  Opposite  party  nos. 1, 2 & 3, i.e.  the Union of  India,

owner  and driver  of  the  alleged  vehicle no. 04D 156673K  have

contested  the case by filing written  statement.  The Opposite

Party no. 4, i.e. the owner  of  the  vehicle bearing  no. AS-23-AC-

3002 (TATA  ACE) and  the   Opposite Party no. 5, i.e, Insurer  of

the   vehicle  bearing   no.  AS-23-AC-3002  (TATA   ACE)   have

contested   the  case by filing separate written  statements. In

their written statements  the opposite parties  have taken all the

routine  pleas and denies  the  case  of  the claimants and  prayed

for  dismissal  of  the  claim  petition.

6.       Upon pleadings  the  following issues  are  framed  by  the

Tribunal : 

(i)Whether the deceased Sajid  Haque died  in a road
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accident  occurred  on  06.10.2013  at  about  11:45  AM

near  Market  Gate Hukanpukhuri  on  N.H  37 under

Tinukia  P.S  due to rash and negligent driving of the

vehicle bearing registration no. 04D 156673K ?

(ii) Whether  the  claimants  are  entitled  to  get

compensation? If so, to what extent and from whom?   

7.       During  the  course  of  hearing  the claimant has examined

herself   alongwith    another   witness  in  support  of  her  claim,

whereas the OP’s have adduced evidence of  one witness on  their

part.

8.     The  Tribunal  has  heard the argument advanced by the

parties at length and also, deciphered the materials on record for

an appropriate outcome of the instant case.

DISCUSSION, DECISION AND REASON THEREOF

9.       CW.1,  Md. Jainul  Haque  has  deposed  in his evidence-in-

chief  that he is  the  claimant  no. 2 of  the  instant  case.  His son

Sajid  Haque  had  expired  due  to  the  injuries  sustained  in  a

motor  accident  occurred  on 06.10.2013,  at  about 11:45 AM.

Later  on  they  came  to  know  that  on  that  day,  his  son  Sajid

Haque,  by  driving  TATA  ACE  vehicle,  bearing  registration  No.

AS-23-AC-3002,  was  coming  towards Digboi from  Tinsukia town

with  loaded  grocery  goods  and  items  through  N.H. 37,  and

while  he  reached  near  Marketing  Gate,  Hukanpukhuri,  One

Army  vehicle,  coming  from  opposite direction  at  an  excessive

speed  in  a  rash  and  negligent  manner,  entered  into  the

wrong  side  of  the  road  and  hit  the  TATA  ACE  vehicle  from

the  front  side, in  consequence  of  which,  his  son  sustained

severe  injuries of grievous nature on his person and  immediately

he  was  taken  to  Civil  Hospital,  Tinsukia,  wherein  he   was
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declared  dead.  In  the  accident  the  TATA ACE  vehicle was also

considerably  damaged. They also  came  to  know  that  the

accident  occurred  due  to  rash  and  negligent  driving  of  the

driver  of   Army  Vehicle  and  in   respect  of   the  accident

Tinsukia P.S  Case No. 750/2013 is  registered  against  the  driver

of  Army  vehicle,  and  the  Investigating  officer  of  the  said

case  had  already  submitted charge-sheet  against  him vide

Charge-sheet  No. 60,  dated  04.03.2014. His  son  was  residing

together  with  them  till  his  death. Due to  old  age  and  his  ill

health  condition, he  is  unable  to  do  any  work  to  earn

income  since  last  3 years  and  as  such,  his  son  Sajid  Haque

started  driving  he  vehicle for  earning income and  since  last

more  than  2  years, he  has  been  plying  the  vehicle,  TATA

ACE  vehicle  of  Sri  Sambhu  Sahu, S/o. Mr. Gaya  Prasad  Sahu,

of  A.T  Road,  Charali, P.O. & P.S Digboi,  Dist. Tinsukia, Assam

and  at  the  time  of  his  death,  his  salary  was  Rs. 10,000/- per

month,  besides  he  was  also  paid  daily  dearness  allowance of

Rs. 100/-. His  son  was  aged  about  23  years  at  the  time  of

his  death. His son  Sajid  Haque  at the  time  of  death,  left

behind  him,  himself  and  his  mother  who   were   entirely

dependent  upon his income   and on  his  pre-matured accidental

death they  suffers  not  only serious  financial  loss  but  also

deprived  from  his love   and  affection. He  is  an  old  aged

person and  could  not  earn  any income and his  wife  being  a

house  wife, having  no  source  of  income and  they  both being

old  aged  persons  were  entirely  dependent  upon  the  income

of  their  deceased  son.  His  son was earning Rs. 10,000/- per

month and  used  to  give Rs. 7,500/- to  them  for  the  monthly

expenses  of  daily  used  items,  food  and  medicines.  With the

passage  of  time  and  experience,  the  monthly  income  of his

son  would  have  definitely  increases,  but  due  to  premature

accidental  death  of  his  son,  a  huge  loss  is  caused  to  them.

Due  to  the  accidental  death  of  his  son,  they  are  passing
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days under  great  financial  hardship,  deep  pain and  irreparable

mental  agony. 

10.   He alongwith his  wife had  filed  the  instant  application

and  claimed compensation of Rs. 16,82,500/-.

11.  The CW.1  has   exhibited  the  following documents in

course of hearing of the case :

 (i) The Ext. 1  is  the  Accident  Information Report(Form 

  No. 54),

 (ii) The Ext. 2  is  the Certified  copy  of FIR & Ejahar of

Tinsukia P.S case no. 750/2013(G.R Case  No. 1710/2013),

 (iii) The Ext. 3 is  the Certified  copy  of Police  Report of  

Tinsukia P.S  case  no. 750/2013,

 (iv) The Ext. 4 is  the Certified  copy  of  Charge-sheet of 

 G.R Case  No. 1710/2013

 (v)The Ext. 5 is the Post  Mortem Report of  Sajid  Haque,  

 being  PM  No. 580/2013, Dtd. 06.10.2013,

 (vi) The  Ext. 6 is  the Death  certificate of  Sajid  Haque, 

 issued  by  the  Registrar  of  Birth &  Death,  Tinsukia,

 (vii) The  Ext. 7 is  the  Money  Receipt of  Kabarsthan  

    Hafajot Committee,

    (viii) The Ext. 8  is  the Driving  License  of  Md. Sajid  

    Haque,

   (ix) The Ext. 9 is  the  Certificate  of  Birth  of  Md. Sajid  

Haque,

   (x)  The Ext. 10 is  the Salary  certificate of   Md. Sajid  

   Haque, issued  by  his  Employer  Sri  Sambhu  Sahu,  

   General  Order  Supplier  &  Transporter,

   (xi)The Ext. 11  is  the Photograph,

  (xii) The Ext. 12  is  the Registration  Certificate  of  TATA  

  ACE, bearing registration  no. AS-23-AC-3002.
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12.   In  cross  examination the  CW.1  has  stated  that the case

has  been  filed  against  Sambhu  Sahu  against  Dinjan Army.  He

does  not  know  the  names  of  the  Army. Sambhu Sahu filed

the  case  as his  son  died  on  the  spot . He  used  to  drive  a

four  wheeler. He  cannot  name  the  vehicle.  He denies  the

suggestion  that  there  is  no  vehicle  named  “Char  Chaka

Hathi”.  Sambhu Sahu was  the  owner. He  don't  remember  the

regd. no. The  evidence on  affidavit contains  the  details  of  the

accident.  The  incident  took  place  near  Sreedhan  Gate on

6.10.13  at  11:30. At the  time  of  accident  he  was  in  his

house.  He  cannot  name  the  person  who  informed  him  about

the  accident.  He  reached  the  P.O  at  12 noon. He  cannot

name  the  person  who  told  him  the  details  of  the  incident as

it   was   told   by   some  neighbour.   He   cannot   say   what

documents  have  been  filed  in  this  case. 

13.  In  cross  examination by OP No. 1,2 & 3 the  CW.1  has

stated  that he  has  not  submitted  any  document  regarding  his

age  and  the  other  claimant.  He  did  not  see  the  incident. He

paid  Rs. 10  for  the  last  rites  of  his son to  the  Kabarsthan.

Ext.  10  was  given to  him  after  the  accident  &  on  his

request. He  denies  the  suggestion  that   the  Sambhu  Sau  has

falsely  stated  that  the  salary  was  Rs. 10,000/- in  Ext. 10. He

denies  the  suggestion  that  Ext. 10  was  procured  to  get

higher  compensation  from   the  Govt.  He  does not  know  to

read  and  write  English. He  used  to be  a  driver. Ext. 12  was

given  to  him  by  Sambhu  Sahu. He  has  3  sons  and  4

daughters.  One  daughter  has  been  married  of.  He  cannot

say   the   “Heads”  of   the   compensation.  He   denies   the

suggestion  that  the  accident  took  place  because  of  the  rash

and  negligent  driving  by  his  son.  The  vehicle  of  his  son  was

in  a  standing  position. He  denies  the  suggestion  that   the
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O.P  No. 1,2 & 3  are  not  liable  to  pay  he  compensation  as

there  was  no  negligence  on  their  part. 

14.   The CW.2  Sri  Shambhu  Prasad  Sahu has  deposed  that

he knows  Mr. Sajid  Haque  who  was  working under  him as

Driver since  the  year 2009 onwards till   his  death. Said  Mr.

Sajid   Haque   was   driving   his  vehicle   Tata  AC  bearing

registration no. AS-23-AC-3002. Initially  he  was  paid  Rs. 8,000/-

per month  for  six months and  thereafter  he  was  paid  Rs.

10,000/-  per  month  as  salary. Apart  from  the  monthly  salary

he  was  paid  Rs.  100/-   per   day  for   daily   expenses.  On

06.10.13  he was  at  his  shop  premises  at  Digboi.  Then  he

was  informed  over  mobile  phone  that  his  aforesaid  vehicle

had   met   with   an   accident   with  one   Army  vehicle  at

Hukanpukhuri   Marketing   gate.  Immediately   thereafter  he

informed  about  the  accident  to  the  family  members  of  Mr.

Sajid  Haque  and  came  to  the  place of occurrence and  saw

that Army  vehicle  and his  aforesaid  vehicle  at  the  spot and

found  his  aforesaid   vehicle  in   damaged  condition.  He  was

informed   by   the   nearby   people   that   his  vehicle  was

proceeding   towards   Digboi   from Tinsukia   and   the   Army

vehicle   was   coming  from the  Opposite   Direction  and  by

entering in the  wrong  side  the  Army  vehicle  knocked  down

their aforesaid  vehicle  from the  front  side. Mr.  Sajid  Haque

was  already  taken  to  Civil  Hospital, Tinsukia  wherein  he  was

declared  as  dead. In  respect  of  the  accident  he  lodged  an

FIR before  the  Tinsukia police  station on 09.10.13. Ext. 10  is

the  certificate  issued  by his and  handed  over to  the  father  of

the  deceased. Ext. 10(1) is  his signature.  

15.  In  Cross  examination   the   CW.2  has   stated  that  the

deceased  was  unmarried.  He  received  the  summon of  this

case.   In this case  he is  impleaded  as  Opposite Party no. 4. He
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has filed his written  statement. Ext. A  is his written  statement.

He cannot  say whether   the  facts   narrated  by  him in  his

evidence in chief regarding  the  accident are incorporated  in  his

written  statement or  not. He  denies  the  suggestion  that he did

not  disclose  the  fact  narrated  in  his evidence  in  chief  in   his

written  statement. He  is   a  businessman dealing  with  the

business  of   grocery   items   apart   from   the   business   of

transportation.  He  has  income  tax  file. He maintain  accounts

and  he entered  the  payments  of   salary  in his  books  of

accounts. He has  not  brought  the  books  of  accounts  today.

He  cannot  say  who  prepared  Ext. 10(Salary Certificate). He

used  to  pay  the  salary  on  each  and  every  month. Whether

the payment  of  extra  amount  of  Rs. 100/- per  day  to  the

deceased  is  mentioned  in Ext. 10,  he cannot  say. Ext. 10  is

prepared  on his letter  pad  where  it is  mentioned  that  he  is a

general order  supplier. He  has  claimed   for  the  damage  of  his

vehicle  from  the  Insurance Company. The  vehicle  was  covered

by  1st  party  policy. Whether  owner/driver  risk  was  covered

under  the policy was incorporated  or  not  he cannot  say. In  his

policy  it  is  not  mentioned  that  he  has  paid  the  premium  for

covering  the  risk of  owner and  driver. He did not raise  the

claim  for  the  compensation  towards  the  death   of the  driver

of  the  vehicle in  the  accident. As the  risk  of  driver  was  not

covered  under  the  policy  as  such he  did  not  raise  any  claim

for  the  death  of  his driver.  He  denies  the  suggestion  that

he has filed  a  false  case in  collusion  with  the  family  members

of  the  driver. He  denies  the  suggestion  that knowingly  he

adduced  false  evidence  to  support  the  unauthorized  claim of

the  claimant. As   he was not  present at  the  spot  of  incident

he could  not  say  as  due  to  whose  fault  the  accident  took

place. He  prepared the  Ext. 10 on request  of  the  claimants. He

denies  the  suggestion  that  the  accident  did  not  take  place

due  to  fault  of  the  Opp. Party.  
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16.  DW.1, Sri Ranjit  Ghosh   has  deposed  in his evidence-in-

chief  that  he  is  an  officer  of  the  New  India Assurance Co.

Ltd. and  at  present working  in  the  post  of  Administrative

Officer  of  the  New India Assurance  Co. Ltd., Tinsukia Division

and  he  is  looking  after  the  files of  the  Motor  Accident  Claims

of the  company. That  the  offending  vehicle (Tata/ACE),  bearing

registration No. As-23-AC-3002,  was  insured  with  the  New India

Assurance  Co.  Ltd.   Vide   Policy   No.  53080131120100001814

valid from  27.02.2013  to  mid  night of  26.02.2014. The  said

Policy  was  issued  in  the  name  of  Sri Sambhu  Sahu,  son  of

Mr. Gaya,  a  resident  of  A.T Road  Charali, P.O Digboi,  Dist.

Tinsukia,  Assam. Ext. A is  the  office  copy  of  the  above  Policy.

That  the   said   Policy  No.  53080131120100001814  was  a

Commercial  Vehicle  Package Policy  with  basic  Own  Damaged

Cover,   basic  TP   cover,  etc.  As   the   said   policy   was   a

Commercial  Vehicle Package  Policy and  no  personal  Insurance

coverage   for   driver   was   paid.  Exbt.  B  is   the  Terms   and

Conditions  of  the  said  Commercial  Vehicles Package  Policy.

That  as  no  personal   Insurance  coverage  for  driver  was

granted  in  the  said  policy,  as  such  the  Opp. Party  No. 4 -

The  New  India  Assurance  Company  Ltd.  is  not liable to  pay

any  compensation  towards  the  death  of  the  driver  Sajid

Haque  out  of  the  accident  occurred on  06.10.2013. 

17.   In cross-examination  the DW.1 has stated  that there  is

no mention  in   Ext.  A,  any column for  payment of  Additional

premium for covering the risk of owner-driver. It is not  mentioned

in  the  written  statement  filed  by  the  New  India  Assurance

Co. Ltd. “No  personal insurance  coverage  for  driver  was paid”.

Ext. A is  the Commercial  vehicle  package  policy and Ext. B is

the Terms  and  conditions of  the  said  policy.  The  New  India

Assurance  Co. Ltd. is  duty  bound  to follow  and  comply with
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the  terms  and  conditions  as  mentioned  in  the  Ext. A  and  B.

He  denies  the  suggestion  that the  New  India  Assurance  Co.

Ltd.  is  liable  to  pay  compensation  to  the   owner-driver as  per

the  terms  and  conditions  of Ext. A  and  B. He  denies  the

suggestion  that as per  Ext. A  and  B the  risk  of  both  the

owner-driver  was   covered by the  policy, i.e.  Ext. A and  B. He

denies   the   suggestion   that  the   statement   made  in  his

evidence in  chief  is  false.

18.   Now   in  view  of   proper  decision  and  adjudication I am

discussing  the  Issues as follows:

 

ISSUE NO. 1

19.   Now  for   the   convenience  and comprehension  I  am

discussing the issues no. 1 i.e. (1) Whether the deceased Sajid

Haque died  in a road accident occurred on 06.10.2013 at about

11:45 AM near  Market  Gate Hukanpukhuri on  N.H  37 under

Tinukia   P.S   due  to  rash  and negligent  driving  of  the  vehicle

bearing registration no. 04D 156673K ? 

20.   In  view  of  the  Issue  no.  1,  I  have  gone  through  the

material evidence on record and found that the CW 1 has stated

as follows that: “he is  the  claimant  no. 2 of  the  instant  case.

His son Sajid  Haque  had  expired  due  to  the  injuries  sustained

in  a motor  accident  occurred  on 06.10.2013,  at  about 11:45

AM. Later  on  they  came  to  know  that  on  that  day,  his  son

Sajid Haque,  by  driving  TATA  ACE  vehicle,  bearing  registration

No. AS-23-AC-3002,  was  coming  towards Digboi from  Tinsukia

town with  loaded  grocery  goods  and  items  through  N.H. 37,

and while  he  reached  near  Marketing  Gate,  Hukanpukhuri,

One Army  vehicle,   coming  from  opposite  direction  at   an

excessive speed  in  a  rash  and  negligent  manner,  entered
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into  the wrong  side  of  the  road  and  hit  the  TATA  ACE

vehicle  from the  front  side, in  consequence  of  which,  his  son

sustained severe  injuries of grievous nature on his person and

immediately he  was  taken  to  Civil  Hospital,  Tinsukia,  wherein

he  was declared  dead.  In  the  accident  the  TATA ACE  vehicle

was also considerably  damaged. They also  came  to  know  that

the  accident  occurred  due  to  rash  and  negligent  driving  of

the  driver  of  Army  Vehicle  and  in  respect  of  the  accident

Tinsukia P.S  Case No. 750/2013 is  registered  against  the  driver

of  Army  vehicle,  and  the  Investigating  officer  of  the  said

case  had  already  submitted charge-sheet  against  him vide

Charge-sheet  No. 60,  dated  04.03.2014.

21. The accident  is  corroborated by the CW 2.  Although the

Opposite  party  no.  1,  2  &  3  have  denied  that  the  accident  is

occurred due to the fault of the driver of the alleged Army vehicle

bearing  registration  no.  04D  156673K but  taking  note  of  the

relevant document e.g. FIR, Form 54, charge sheet of the case

and a photo of the accident although it is not exhibited which is

attached with the copy of Ext. 12 and as the opposite party no. 1,

2 & 3 have not examined any witnesses including the Opposite

party no. 3 the driver of the alleged army vehicle in their defense

have  unequivocally  proved  that  the  said  alleged  army  vehicle

bearing registration no. 04D 156673K has crossed the road to his

wrong side and dashed against on the driver side of the vehicle of

the deceased or on front side. The Opposite party no. 1, 2 & 3

could not disprove the fact and hence it can be held safely that

the alleged accident is occurred due to the rash and negligent

driving of the driver of the alleged vehicle bearing registration no.

04D 156673K.

22.  In Bimla  Devi  &  Ors  vs  Himachal  Road  Transport

Corpn. & Civil Appeal No. 2538 OF 2009 (Arising out of SLP
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(C) No.280 of 2006)  Hon’ble Supreme Court has observed as

follows that “In a situation of this nature, the Tribunal has rightly

taken a holistic view of the matter. It was necessary to be borne in

mind that strict proof of an accident caused by a particular bus in

a  particular  manner  may  not  be  possible  to  be  done  by  the

claimants. The claimants were merely to establish their case on

the touchstone of preponderance of probability. The standard of

proof beyond reasonable doubt could not have been applied”.

23.  The instant case is in civil nature and to prove such case

pre-ponderance of probabilities is required. It is proved that the

accident is occurred by alleged army vehicle by dashing on the

driver side of the vehicle of the deceased by crossing the road to

his wrong side. The charge sheet has been filed against the driver

of the alleged driver of the army vehicle and the FIR and Form No.

54 have disclosed the about the accident.

24.  Hence I am of the considered view that the claimant has

succeeded to prove that the alleged accident is occurred due to

the rash and negligent driving of the driver of the alleged vehicle

bearing  registration  no.  04D 156673K.  Thus  the  Issue  no.  1  is

decided accordingly in favour of the claimant.

ISSUE NO. 2

25.   With regard  to  the  Issue no. 2 i.e. whether the claimants

are entitled to get compensation? If so, to what extent and from

whom? I am of the considered view that as it has already been

decided that the said accident had occurred due to the rash and

negligent  driving  of  the   driver  of  the  alleged  vehicle  bearing

registration no. 04D 156673K the claimant no. 1 is entitled for the

compensation in the interest of justice.
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26.  But with regard to the question to what extent and from

whom the said compensation would be getting by the claimant

would be decided after proper evaluation, calculation as per law

and decisions pronounced by Hon’ble Supreme Court in various

cases.  

27.  With  regard  to  the  payment  of  the  just  and  adequate

compensation  to  the  claimants  let  us  evaluate  the  facts  and

circumstances arises in the instant case.

28.  In  the  case  of   Sarla  Verma  vs. Delhi Transport

Corporation,   reported  in  (2009)  6  SCC  121, the  Hon’ble

Supreme Court has held that,  “Basically only three facts need to

be established by the claimants for assessing compensation in the

case  of  death  :  (a)  age  of  the  deceased;  (b)  income  of  the

deceased; and the (c) the number of dependents. The issues to be

determined by the Tribunal to arrive at the loss of dependency are

(i) additions/deductions to be made for arriving at the income; (ii)

the deduction to be made towards the personal living expenses of

the deceased; and (iii) the multiplier to be applied with reference

of the age of the deceased.”

29.   In the  instant  case  the  claimants  have stated  in the

claim petition that  the  age  of  the  deceased was about 23 years

at the time of his death. But the claimant has submitted the Birth

Certificate Ext. 09 to prove the date of birth of the deceased.  

30.  It  is  pertinent  to  mention  here  that  as  per  the  birth

certificate of the deceased which was issued on 31-12-1999 it is

found that the date of birth of the deceased is mentioned as 02-

02-1990. Upon calculation as per date of birth mentioned in the

Ext.  09  and  as  the  deceased  had  died  on  06-08-2013  it  is

emerged that the age of the deceased was 23 years 08 months

and 04 days at the time of his sad demise. 
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31.  As  the  Birth  certificate  was  issued  long  before  of  sad

demise of the deceased and as there is no chance of manipulating

the date of birth of the said deceased in the said Ext. 09 nor the

opposite parties could create any doubt about the authenticity of

the Ext-09, I am of the considered view that the Ext. 09 is reliable

and believable. Hence, it would be judicious and legitimate to hold

the age of the deceased as per date of birth written in the said

Birth  certificate  Ext.  09.  Therefore  I  hold  the  age  of  the

deceased was 23 years 08 months and 04 days at the time

of his sad demise.

32.  With regard to the income of the deceased; Ld. Counsel for

the claimant has claimed that  the deceased had an income of

Rs.10,000/- P.M as salary being a professional driver. It is further

submitted that CW 1 & CW 2 have proved that the deceased had

valid driving licence and the CW 2 being the owner of the vehicle

which  was  driven  by  the  deceased  has  deposed  that  he  was

paying an amount of Rs. 10,000/- P.M and an amount of Rs. 100/-

for daily allowance. Hence it should be believed that the deceased

was earning an amount of Rs. 10,000/- PM.

33.   In reply Ld. Counsels for the opposite party denies the

income or salary of the deceased. It is pointed out that the CW 2

has failed to exhibit any income tax return to prove that he was

paying an amount of Rs. 10,000/- P.M as salary to the deceased

although he  has  income  tax  file. The CW2 has stated that he

maintains  accounts  and  he entered  the  payments  of  salary  in

his  books  of  accounts but he has  not  brought  the  books  of

accounts  to the court nor exhibited. Hence paying of salary of Rs.

10,000/- to the deceased by the CW-2 cast a doubt.  It  is also

pointed out that the writer of the Ext. 10 (Salary Certificate) is not

examined and CW-2 has admitted that  he does not  know who

prepared the Ext. 10, hence authenticity of the Ext. 10 creates a
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doubt.  It  is  further  pointed  out  that  there  is  no  mention  of

payment  of   extra   amount  of   Rs.  100/-  per   day   to   the

deceased  in  Ext.  10.  Hence  considering  all  facts  and

circumstances the salary of  the deceased per month creates a

doubt.  However  it  is  submitted  that  they  have  no  objection  if

notional income is held in favour of the deceased. 

34.  Upon hearing both sides and upon scrutiny of the relevant

documents I have found that the CW 1 & 2 have failed to prove

the salary of the deceased by furnishing any relevant documents

of income tax return or books  of  accounts  or office register or by

any proper salary certificate. As the writer or the creator of Ext.

10 ( Salary Certificate) is not examined and as the CW 2 himself

has denied the making of the Ext. 10 by him it cast a doubt about

the authenticity of the Ext.  10. In  view of the above facts and

circumstances I am in doubt about the authenticity of the proper

monthly salary of the deceased.

35.   However  the opposite party could not disprove the fact

that  the  deceased  was  not  a  driver  and  had  no  valid  driving

licence.  Deceased  being  the  young  and  energetic  driver  and

taking note of the statements of the witnesses it can be presumed

that  the  deceased  was  a  driver  by  profession  and  had  some

income. Hence;  considering the surrounding social  environment

and nature and skill  in the profession of the deceased and also

taking into account of his age if I hold notional income  of Rs.

6,500/- as the monthly earning of the deceased at the time of his

death  it  would   be   just   and   proper  in  my considered  view.

Hence, I  hold that  the  monthly income  of  the   deceased  was

Rs. 6,500/- only.

36.  With  regard  to  the  future prospect of a deceased

Hon'ble  Supreme  Court  has  held in the in  para  61 (iv)  of

National Insurance Company Limited v. Pranay Sethi and
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Ors. SPL (Civil) No. 25590 of 2014,  as follows: ”In case the

deceased was self-employed or on a fixed salary, an addition of

40% of the established income should be the warrant where the

deceased was  below the  age  of  40  years.  An  addition of  25%

where the deceased was between the age of 40 to 50 years and

10% where the deceased was between the ages of 50 to 60 years

should be regarded as the necessary method of computation. The

established income means the income minus the tax component”.

37.    In  view  of   the  above  decision I am of the considered

view that as the deceased had fixed income of the Rs. 6,500/- P.M

and the  age of  the deceased was 23 years 08 months and 04

days,  an  addition  of  Rs.  40% should  be  added to  his  monthly

income for future prospects. Hence Rs. 6,500/- + Rs. 2,600/- = Rs.

9,100/-  is  monthly  income of  the  deceased  towards  his  future

prospects. As such the total annual income of the deceased would

be  Rs.  9,100.00  X  12  months  =  Rs.  1,  09,200.00  per

annum.

38.   In  the  case  of  Sarla Verma  (supra),  the Hon’ble

Supreme  Court  has  held  that-“  Where  the  deceased  was  a

bachelor and the claimants are the parents the deduction follows

a  different  principle.  In  regard  to  bachelors  normally  50%  is

deducted as personal and living expenses because it is assumed

that  a  bachelor  would  tend  to  spend  more  on  himself.  Even

otherwise there is also the possibility of his getting married in a

short  time in  which  event  the  contribution  to  the  parents  and

siblings is likely to be cut drastically. Further subject to evidence

to the contrary the father is likely to have his own income and will

not be considered as a dependent and the mother alone will be

considered  as  dependent.  In  the  absence  of  evidence  to  the

contrary brothers and sisters will not be considered as dependent

because they will either be independent and earning or married or
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be dependent on the father. Thus even if the deceased is survived

by parents and siblings only the mother would be considered to

be a dependent and 50% would be treated as the personal and

living expenses of the bachelor and 50% as the contribution to the

family.  However  where  family  of  the  bachelor  is  large  and

dependent on the income of the deceased as in a case where he

has  a  widowed  mother  and  brother  his  personal  and  living

expenses may be restricted to one third and contribution to the

family will be taken as two- third”.

39.  Here  in  the  instant  case  the  mother and the father of

the  deceased are  the claimants.  But  Claimant  no.  1  being the

mother is only entitled for the compensation. Hence considering

all facts and circumstances I hold that 50% of the earning would

be treated as the personal and living expenses of the deceased

and 50% as the contribution to the family.  Therefore, the claimant

no.1 being the mother of the said deceased is entitled to receive

the remaining 50% of  Rs. 1, 09,200.00 = Rs. 54,600.00 as

annual total savings.

40.   As   per   the  decision  of  the  of  Sarla  Verma (supra),

in the instant case the multiplier that has to be applied to find out

the loss of total dependency is 18 as the age of the deceased  at

the time of his death was held to be 23 years 08 months and 04

days. The relevant portion of the decision of Sarla Verma (supra)

judgment  reads  as  follows: “21.  We  therefore  hold  that  the

multiplier to be used should be as mentioned in column (4) of the

Table  above  (prepared  by  applying  Susamma  Thomas,  Trilok

Chandra and Charlie), which starts with an operative multiplier of

18 (for the age groups of 15 to 20 and 21 to 25 years),

reduced by one unit for every five years, that is M-17 for 26 to 30

years, M-16 for 31 to 35 years, M-15 for 36 to 40 years, M-14 for

41 to 45 years, and M-13 for 46 to 50 years, then reduced by two
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units for every five years, that is, M-11 for 51 to 55 years, M-9 for

56 to 60 years, M-7 for  61 to 65 years  and M-5 for  66 to 70

years.”

41.   As such, the loss of dependency is Rs. 54,600.00 X 18 =

Rs. 9,82,800.00.

42.  As  per  the  decision  of  the  Hon’ble  Supreme  Court  in

National Insurance Company Limited v. Pranay Sethi and

Ors. SPL (Civil) No. 25590 of 2014 the claimant is entitled to

get the funeral expenses to the tune of Rs. 15,000/- on account of

death of the deceased and Rs. 15,000/- for loss of estate. Thus,

accordingly, the award is computed in the following scale:-

Rs. 6,500.00 (P.M income)

Rs.  6,500/-  +  Rs.  2,600/-  =  Rs.  9,100/-(40%  Future
prospect) = Rs. 9,100/- (Total Income)

Rs.  9,100.00  X  12  months  =  Rs.  1,  09,200.00(annual

Income) 

50% of Income of Rs. 1, 09,200.00 is = Rs. 54,600.00  
                 (Total Income)

Rs. 54,600.00 X 18 =Rs. 9,82,800.00.  (Multiplier 

Applied)

43. Hence   total    compensation    would    be  Rs.

9,82,800.00   +  15,000.00  (Loss  of  estate)  +  Rs.  15,000.00

(Funeral Expense) = Rs. 10,12,800.00  in total only (Rupees

Ten Lakh Twelve Thousand  Eight Hundred only).

44.   Now the question to be solved  to what extent and from

whom the said compensation should be paid to the claimant.    

45.   Upon hearing both sides  I am of the considered opinion

that as the deceased had valid driving licence and the opposite

parties 1, 2 and 3 could not create any doubt about the licence
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and  about  the  contributory  negligence  on  the  part  of  the

deceased and as it  has already been decided that  the alleged

accident  was  occurred  on  account  of  the  rash  and  negligent

driving of the driver of the alleged vehicle bearing registration no.

04D 156673K,   I  am of  the  considered view that  the  opposite

parties no 1,  2 & 3  are  liable to  pay the compensation to the

claimant no 1.  

46.  Hence considering all the facts and circumstances I am of

the considered view that the OP No. 1, 2, & 3 are liable to pay

the  total  compensation  amount  of  Rs.10,12,800.00  only

(Rupees Ten Lakh Twelve Thousand  Eight Hundred only)

to the Claimant no. 1.

47. Upon  taking  note  of  all  facts  and  circumstances,  it  is

decided that  the claimant  no.1 is  entitled to  get  the award of

compensation as calculated and computed above, under the law

and equity. Thus, the issue no. 3 is decided accordingly.

O R D E R

48.  In  view of the above discussion and considering all facts

and  circumstances  the  prayer  of  the   claim  petition  of  the

claimant no. 1 is allowed. An amount of Rs.10,12,800.00  in total

only (Rupees Ten Lakh Twelve Thousand  Eight Hundred only) so

computed on different heads is awarded to the claimant no. 1.

Thus the OP No. 1, 2 & 3 are directed to pay an amount of

Rs.10,12,800.00  in  total  only  (Rupees Ten Lakh Twelve

Thousand  Eight Hundred only) to the claimant no. 1. 

49. In the case of Jiju Kuruvilla and vs. Kunjujamma Mohan

and  others  Civil  Appeal  No.  4945-4946  Hon’ble  Supreme

Court has ordered on 2 July, 2013  with regard  to  the interest on
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the amount of compensation as follows that:- “The claimants are

entitled  to  get  the  said  amount  of  compensation  alongwith

interest @ 12% from the date of filing of the petition till the date

of realisation, leaving rest of the conditions as mentioned in the

award intact”.

50.   Hence in pursuance of the abovementioned cited case the

claimant no. 1 is bestowed  with 12 % interest per annum from

the date of filing of the claim petition till  the realization of the

total amount of compensation on the basis of aforesaid terms and

conditions.

51.   Accordingly,  this  instant  MAC case  is  disposed of on

contest without any cost.

52.   Given  under  my  hand and seal of this Tribunal on this

the 14th day of May, 2018.
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